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Joint and several obligation of contractor
and architect can no longer be contractually
excluded for ten-year liability

With its decision of § September 2014, the Court of Cassation answered the question of whether the
contractor and architect may contractually exclude their joint and several liability with one another
and with the other building partners.If a defect in a work was caused both by a design error and by
a fault in the execution of the works, the architect and the contractor can both be held jointly and
severally liable, and each of them may be obliged to pay for the entire damage. For this it is
required that both faults constitute "concurring faults". This implies that both faults are necessary

in order to cause the same, complete damage.
In architectural contracts, such joint and several liability was almost always excluded.

A majority case-law had found that a contractor or architect could indeed validly exclude the joint
and several liability with the other building partners in the event of concurring faults in the
agreement with the principal, in so far as this exclusion is clearly and unambiguously expressed (I).
This was based on the equivalence theory within the framework of the general liability law, which

is not a matter of public order.

However, the ten-year liability of the architect and the contractor for stability-threatening defects
(articles 1792 and 2270 of the Civil Code (CC)), is a matter of public order, as a result of which this

period of ten years is a term of forfeiture that cannot be either suspended or interrupted (2).

In its decision of 5 September 2014, the Court of Cassation decided that the clause on the basis of
which the architect, in the event of a concurring fault with that of the contractor, should owe
compensation only for his share in the realisation of the damage, entails a limitation of the
architect’s liability vis-a-vis the principal in accordance with article 1792 CC. Due to the public-
order nature of the ten-year liability for stability-threatening defects on the basis of art. 1792 (and
2270) CC, a contractual exclusion of the joint and several liability is not legally valid. Such a clause
is in conflict with the public order, and thus is absolutely null and void. This applies for both

contractors and architects.



The Court thus confirms the earlier case-law on the merits that the parties cannot depart by
contract from the ten-year liability arrangement for stability-threatening defects by incorporating
limiting clauses into the contracting agreement (3), but departs from the majority case-law on the

merits by also ruling that the parties cannot agree to exclude the joint and several liability.

It should also be noted that the Court does not pronounce on the possibility of not limiting the ten-
year liability for stability-threatening defects, but rather expanding it, e.g. by extending its term.
Although the legal doctrine remains divided, the Courts of Appeal of Antwerp and Ghent have
ruled that the parties cannot expand the ten-year liability period by extending its term for the

principal’s benefit. (4)
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For more information on this specific subject, please contact Eva Zaman and Siegfried
Busscher (the authors) and Chantal De Smedt (head of department).
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